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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRETT THOMAS SOUTHWICK,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 48530-2020
CASSIA COUNTY NO. CR16-18-200
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Brett Southwick appeals from the district court’s order revoking his probation and
executing his underlying consecutive sentences of six years, with one and one-half years fixed,
for injury to child, and six years, with one and one-half years fixed, for domestic violence. He
argues the district court abused its discretion by failing to makes his sentences concurrent when
it revoked probation.

1

Statement of the Facts & Course of Proceedings
In 2018, Mr. Southwick entered an Alford1 plea to felony domestic violence and felony
injury to child for hitting his ex-girlfriend while their twin babies were in the car. (See R., pp.1819, 71-75, 77-78, 87.)
As part of the plea agreement, the State agreed to recommend that the district court
impose a sentence of no more than six years, with one and one-half years fixed on each count, to
run consecutively, and that it retain jurisdiction (a “rider”). (R., p.72.) The district court followed
the State’s recommendations and sentenced Mr. Southwick to six years, with one and one-half
years fixed, for injury to child, and six years, with one and one-half years fixed, for domestic
violence, to run consecutively, and the district court retained jurisdiction. (R., pp.82-84.) Thus,
the total aggregate sentence imposed is twelve years, with three years fixed. (R., pp.82-84.) After
successfully completing a period of retained jurisdiction, Mr. Southwick was placed on probation
for three years in May 2019. (R., pp.92-96.)
The State filed a motion for a bench warrant for a probation violation in April 2020.
(R., pp.97-105.) Two months later, Mr. Southwick admitted to violating his probation, and the
district court reinstated his probation. (R., pp.119, 124-26.)
The State filed another motion for a bench warrant for a probation violation in August
2020. (R., pp.130-36.) In October 2020, Mr. Southwick admitted to violating his probation by
testing positive for amphetamine, methamphetamine, and opioids, and by failing to report for
required drug testing. (10/26/20 Tr., p.8, L.24 – p.10, L.24.) Prior to disposition, Mr. Southwick
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North Carolina v. Alford, 400 U.S. 25 (1970).
2

was screened for Mental Health Court; however, he was not accepted. (R., pp.148-152; see
Mental Health Referral, pp.3-12.2)
A disposition hearing was held in November 2020. (See generally 11/23/20 Tr.) At that
hearing, the State recommended that the district court revoke Mr. Southwick’s probation and
execute his underlying sentences. (11/23/20 Tr., p.4, L.23 – p.6, L.1.) Defense counsel
recommended that the district court consider a second period of retained jurisdiction so that
Mr. Southwick can get treatment for substance abuse issues, or alternatively, make the sentences
run concurrent rather than consecutive. (11/23/20 Tr., p.7, Ls.7-21.) The district court revoked
Mr. Southwick’s probation and executed his underlying sentences of six years, with one and onehalf years fixed, for injury to child, and six years, with one and one-half years fixed, for domestic
violence, to run consecutively. (11/23/20 Tr., p.11, Ls.18-24; R., pp.161-63.) Mr. Southwick
timely appealed. (R., pp.170-72.)
Mr. Southwick also filed a Criminal Rule 35 motion with no new information.
(R., pp.164-67.) The district court has not yet ruled on this motion.

ISSUE
Did the district court abuse its discretion when it declined to make Mr. Southwick’s sentences
concurrent upon revoking his probation and executing those sentences?
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Citations to “Mental Health Referral” reference the 12-page electronic document titled “Appeal
Volume 1 BW Referral w Mental Health Assessment Attached,” which contains the Mental
Health Court Participant Referral Report.
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ARGUMENT
The District Court Abused Its Discretion When Declined To Make Mr. Southwick’s Sentences
Concurrent Upon Revoking His Probation And Executing Those Sentences
Idaho’s appellate courts use a two-step analysis to review a district court’s decision to
revoke probation. State v. Sanchez, 149 Idaho 102, 105 (2009). First, this Court must determine
“whether the defendant violated the terms of his probation.” Id. Second, “[i]f it is determined that
the defendant has in fact violated the terms of his probation,” the Court examines “what should
be the consequences of that violation.” Id. The determination of a probation violation and the
determination of the consequences, if any, are separate analyses. Id. After a probation violation
has been established, the court may order that the suspended sentence be executed or, in the
alternative, the court may reduce the sentence under Idaho Criminal Rule 35. State v. Morgan,
153 Idaho 618, 622 (Ct. App. 2012).
Here, Mr. Southwick does not challenge his admissions to violating his probation.
(10/26/20 Tr., p.8, L.24 – p.10, L.24.) Rather, he argues that the district court abused its
discretion by failing to make his sentences concurrent upon revoking his probation and executing
his sentences.
After the court revokes probation, the decision whether to execute the underlying
sentence or reduce the sentence under Idaho Criminal Rule 35, is reviewed for an abuse of
discretion. State v. Adams, 115 Idaho 1053, 1054 (Ct. App. 1989.) “When reviewing a lower
court’s decision for an abuse of discretion, this Court must analyze ‘whether the trial court: (1)
correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by the exercise of reason.’” State v. Bodenbach, 165
Idaho 577, 591 (2019) (quoting Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018)).
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In this case, Mr. Southwick submits the district court abused its discretion by failing to
make his sentences concurrent upon revoking his probation and executing his sentences.
Mr. Southwick had an extremely difficult upbringing. (See PSI, p.11.) His parents
divorced before he and his twin sister were born, and they were raised by their mother who was
addicted to drugs and alcohol. (PSI, pp.12, 44.) His mother struggled with severe alcohol and
methamphetamine abuse, and also had Bipolar Disorder. (R., pp.44-45.) Mr. Southwick reported
that they often moved around a lot, and his mother had several different boyfriends, all of whom
were abusive towards her. (PSI, p.12.) When Mr. Southwick was about

his

mother was on her way to pick him up from his cousin’s house, when she drove into a canal and
died. (PSI, p.12.) He later found out that she had both alcohol and drugs in her system at the time
of the accident. (PSI, pp.44-45.)
He reported that his biological father was not a part of his life until after his mother
passed away. (R., p.12.) After his mother’s death, Mr. Southwick and his twin sister lived with
one of their mother’s former boyfriends. (PSI, pp.44-45.) However, they were eventually
removed from the home by the Department of Health and Welfare because neither one of them
were attending school, and Mr. Southwick stated that he started using marijuana and alcohol
when he was living there. (PSI, pp.44-45.) He was then sent to live with his father in Oregon for
a short time, before he bounced around to different foster homes. (PSI, pp.12, 50-51.) At one
point, when Mr. Southwick was

the Idaho Department of Health and Welfare

was informed that he had essentially been abandoned, and had no place to live. (PSI, p.50.)
Mr. Southwick eventually “aged out” of the system when he turned eighteen. (PSI, p.12.) He
reported that he completed the eleventh grade, but dropped out because, when he turned
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eighteen, he was on his own and had “little to no resources” in order to get to school, as he was
living in Declo, Idaho and his high school was in Twin Falls, Idaho. (PSI, p.16.)
Considering his tumultuous childhood, especially the impact of his mother’s death at a
young age, it is no surprise that Mr. Southwick developed a substance abuse problem, as well as
some mental health issues. Mr. Southwick has a history of using spice, marijuana, and alcohol,
and stated that he last used these substances in 2016. (PSI, pp.12, 20, 26.) He also admitted to
using and testing positive for methamphetamine at his admit/deny hearing. (10/26/20 Tr., p.8,
L.24 – p.10, L.22.) He reported that he was diagnosed with Post-Traumatic Stress Disorder
(“PTSD”), Bipolar Disorder, Generalized Anxiety Disorder, and Attention Deficit Disorder
(“ADD”)/Attention Deficit Hyperactivity Disorder (“ADHD”). (PSI, pp.11, 19, 22, 28, 44-46.)
The clinician who conducted his mental health assessment noted that since his incarceration,
Mr. Southwick has been sober, and his mental health is much more stable. (PSI, p.29.) The
assessment noted that, “[h]e would benefit from continued medication management, substance
abuse treatment, and counseling services to help him address and cope with life events and
situations that repeatedly cause him anxiety and subsequently mild depressive symptoms as
well.” (PSI, pp.22, 31.)
Despite his tumultuous childhood, substance abuse issues, and mental health issues,
Mr. Southwick has tried to turn his life around. He obtained his General Education Development
(“GED”) certificate in 2012, and later enrolled in classes at the College of Southern Idaho. (PSI,
p.16.) Unfortunately, around the same time, Mr. Southwick was introduced to spice, which
ultimately led to him dropping out of school. (PSI, p.16.)
Although Mr. Southwick relapsed, his commitment to turning his life around is evidenced
by his excellent behavior during his period of retained jurisdiction. Mr. Southwick successfully
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completed all his required classes and groups, and did not receive any disciplinary warnings or
sanctions. (PSI, p.68.) He was a positive role model to his peers both in and out of his unit. (PSI,
p.68.) His program manager noted that “[Mr. Southwick] is a very respectful young man and
appears to have a strong desire to want to better himself and be successful in the community.”
(PSI, p.68.) He received numerous positive comments from staff for things such as: volunteering
to help staff with extra tasks, doing well in his groups, and volunteering his time in the school
helping his peers. (PSI, p.68.) Additionally, on his own accord, Mr. Southwick reached out to
Voices Against Violence, a group that helps victims effected by violence in the Twin Falls area,
to volunteer his time. (PSI, p.68.) He also signed up for extra classes he was not required to take,
and was a member of the North Idaho Correction Institute (“NICI”) Offender Color Guard. (PSI,
p.71.) His case manager noted that Color Guard members are chosen by staff and not all
offenders who apply will be chosen. (PSI, p.71.) The staff looks for offenders who have modeled
prosocial behavior in their day-to-day actions and have been able to “walk the walk” when it
comes to working their program and following rules. (PSI, p.71.) Mr. Southwick also advanced
to the Honor Team, which not all offenders who complete their program are able to do. (PSI,
p.71.)
In this case, Mr. Southwick is not a threat to the community. His probation violation is
not the result of another domestic violence or injury to child incident – he merely relapsed,
which is part of the recovery process. Mr. Southwick’s readiness to change his life around, and
his past behavior during his rider program, together demonstrate that he has the ability to be a
productive member of society under proper control and supervision, and with the proper
substance abuse and mental health treatment. Running his sentences concurrently allows
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Mr. Southwick to be a contributing member of society and receive necessary treatment, and also
provides adequate protection for the community.
In light of these facts, Mr. Southwick submits that the district court did not exercise
reason, and therefore abused its discretion, by failing to make his sentences concurrent when it
revoked his probation and executed those sentences.

CONCLUSION
Mr. Southwick respectfully requests that this Court remand his case to the district court
with an instruction that his sentences be made concurrent.
DATED this 12th day of May, 2021.

/s/ Kiley A. Heffner
KILEY A. HEFFNER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of May, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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